
DECLARATION OF EMERGENCY 

Department of Revenue 
Policy Services Division 

Definition of Tangible Personal Property 
(LAC 61:I.4301.C.Tangible Personal Property) 

The Department of Revenue, Policy Services Division, is exercising the emergency 
provisions of the Administrative Procedure Act, R.S. 49:953(B), to define tangible personal 
property as it relates to the sale or purchase of customized computer software. 

This emergency rule is necessary to instruct taxpayers in the proper application of R.S. 
47:301(16)(h), (22), and (23) and R.S. 47:305.52, enacted by Act 7 of the 1st Extraordinary 
Session of 2002, which provides exclusion and exemption for the sale or purchase of custom 
computer software. Because these statutes are effective on July 1, 2002, this Emergency Rule 
will be effective until a permanent rule can be promulgated. A delay could expose dealers and 
consumers of custom computer software to unexpected tax liabilities and financial peril. 

This emergency rule is effective July 1, 2002, and shall remain in effect for the maximum 
period allowed under the Administrative Procedure Act or until adoption of the permanent rule. 

Title 61 
REVENUE AND TAXATION 

Part I. Taxes Collected and Administered 
By the Secretary of Revenue 

Chapter 43. Sales and Use Tax 

§4301. Definitions 
A. – C. … 

*  *  * 

Tangible Personal Property— 
   a. – d. … 

   e. – h. reserved 

i. The sale or purchase of custom computer software on or after July 1, 2002, and 
before July 1, 2005, is partially excluded, and on or after July 1, 2005, completely excluded, 
from the definition of tangible personal property under R.S. 47:301(16)(h). This exclusion 
applies to state sales tax, the sales tax of political subdivisions whose boundaries are coterminous 
with the state, and the sales tax of political subdivisions whose boundaries are not coterminous 
with the state that exempt custom computer software by ordinance as authorized by R.S. 
47:305.52. Custom computer software is software that is specifically written for a particular 
customer or that adapts prewritten or “canned” software to the needs of a particular customer. 

i. Before July 1, 2002—Purchases of prewritten or canned software that are 
incorporated into and resold as a component of custom computer software before July 1, 2002, 
are considered purchases of tangible personal property for resale. Use tax is not due on these 
purchases and any sales tax paid is eligible for tax credit against the tax collected on the retail 
sale of the custom software. 

ii. Phase-in period—The sales tax exclusion for custom computer software 
will be phased in at the rate of 25 percent per year beginning on July 1, 2002. During the phase-
in period, purchases of prewritten or canned software that are incorporated into and resold as a 
component of custom computer software will be considered a purchase for resale according to 
the applicable sales tax exclusion percentage in effect at the time of sale. The custom software 
vendor must pay sales tax on the purchase price of the canned software and may claim tax credit 
for the percentage that is resold as tangible personal property. If 75 percent of the sales price of 
the custom computer software is taxable, the vendor is allowed a tax credit for 75 percent of tax 
paid on the canned software purchase. Conversely, if sales tax was not paid by the custom 
software vendor on the purchase of canned software that is incorporated into custom software, 
use tax will be due on the percentage that is not considered to be a purchase for resale. The sales 
tax exclusion percentage will increase each year during the phase-in period and guidelines on the 
phase in of this exclusion will be published in a Revenue Ruling. 



iii. July 1, 2005—The purchase of prewritten or canned software that is 
incorporated into and resold as a component of custom computer software sold on or after July 1, 
2005, will be considered the purchase of tangible personal property for the personal use of the 
custom software vendor and subject to sales and use tax. 

*  *  * 

AUTHORITY NOTE: Promulgated in Accordance with R.S. 47:301 and R.S. 47:1511. 

HISTORICAL NOTE: Promulgated by the Department of Revenue and Taxation, Sales Tax 
Section, LR 13:107 (February 1987), amended by the Sales Tax Division, LR 21:957 (September 
1995), LR 22:855 (September 1996), amended by the Department of Revenue, Policy Services 
Division, LR 27:1703 (October 2001), LR 28:348 (February 2002), LR 28: . 
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